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STATEMENT OF QUESTION PRESENTED 


- Is the evidence of Petitioner’s price differentials be- 
oe tween different wholesalers, who purchase Petitioner’s 
products of hke grade and quality and compete in the | 
7” resale thereof, sufficient, standing alone, to prove a viola- 
| tion of the statute involved, U.S. C. A., Title 15, Sec. 13a, 
where the inferences of (a) lack of availability of the lower 
prices to the purchasers paying the higher prices, and 
(b) injury to competition arising from such facts are 
¥ rebutted and overcome by Petitioner’s evidence? 
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P. Sorensen Manvractugine Co., Inc., Petitioner, 
Vv. 
FepreraL Trapve Commission, Respondent. 


On Petition to Review and Set Aside Order of the 
Federal Trade Commission 





I 
JURISDICTIONAL STATEMENT 


This case arises upon petition to review and set aside 
an Order to Cease and Desist issued against P. Sorensen 
Manufacturing Company, Inc., Petitioner, by the Federal 
Trade Commission, Respondent, predicated upon a com- 
plaint charging Petitioner with discrimination in price in 
violation of Section 2 (a) of the Clayton Act, as amended 
by the Robinson-Patman Act, approved June 19, 1936 (49 
Stat. 1526; U. S. C. A., Title 15, See. 13 (a), as amended). 


Petitioner filed an answer admitting certain facts but 
denying the violation of law alleged in the complaint. 
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The complaint alleges and the answer admits that Peti- 
tioner is now and since June 19, 1936 has been engaged 
in the business of manufacturing, selling and distributing 
automotive replacement parts in interstate commerce and 
in the District of Columbia to purchasers located in vari- 
ous states of the United States and in the District of 
Columbia for use, consumption or resale therein. The 
complaint alleges and the answer denies that in the course 
and conduct of such business Petitioner is now and since 
Jane 19, 1936 has been directly and indirectly discrimi- 
nating in price between different purchasers of its auto- 
motive parts of like grade and quality, sold and distrib- 
uted in manner and method and for purposes as alleged, 
where the effect thereof may be substantially to lessen, 
injure, destroy or prevent competition between the favored 
purchasers and other purchasers, who purchase and com- 
petitively resell such products. 


The undisputed evidence establishes that Petitioner’s 
pricing practices, the legality of which are here in ques- 
tion, in three market areas of the State of Texas during 
the year of 1951, are typical pricing practices of Petitioner 
in interstate commerce and in the District of Columbia. 
Based upon such evidence the Respondent made findings 
and conclusions on which the Order is based that Peti- 
tioner’s pricing practices constitute price discrimination 
in violation of the statute involved herein. Thus the vio- 
lation of law complained of and denied by Petitioner was 
and is being committed in the District of Columbia within 
the jurisdiction of this Court. 

Petitioner, therefore, invokes the jurisdiction of this 
Court under Section 11 of the Clayton Act, U. S. C. A, 
Title 15, Section 21, which sets forth the procedural au- 
thority of the Respondent, Federal Trade Commission, 
to enforce compliance with the statute involved, which 
provides for and sets forth the scope of judicial review 
of the Order in the United States Court of Appeals ‘within 
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// any Circuit where the violation complained of was or is 


being committed.’’ 
0 


STATEMENT OF THE CASE 


Petitioner, a.New York corporation, with principal office 
and manufacturing plant located in Woodside, New York, 
is engaged in the manufacture, sale and distribution of 
automotive replacement parts, which are classified as (a) 
ignition service parts, (b) carburetor parts and kits, (c) 
cable, wire and accessories (Complaint and Answer, Apdx. 
8-15). Petitioner sells between 500 and 600 wholesaler 
customers (Apdx. 38), who may be classified in accordance 
with their contracts with Petitioner as (1) authorized dis- 
tributors (Apdx. 45, 46), (2) warehouse distributors (Apdx. 
46, 47), (3) customers operating under a special Distribu- 
tor Sales Agreement (Apdx. 48), (4) customers operating 
under Authorized Jobbers Agreement (Apdx. 49), and (5) 
customers known as ‘‘net’’ buyers (Apdx. 51, 52). 


By way of explanation the complaint charges Petitioner 
with price discrimination between purchasers with in- 
jurious effects at all levels of competition. The findings, 
conclusions and Order limit the violation alleged to a case 
of price discrimination between competing wholesaler pur- 
chasers, classified as authorized distributors and warehouse 
distributors, with injurious effects only upon competition 
between such wholesalers. 


About 450 to 500 of Petitioner’s wholesaler customers 
are authorized distributors, who purchase approximately 
60 per cent of Petitioner’s products (Apdx. 46). These 
purchasers operate under a non-exclusive contract known 
as the Authorized Distributor Sales Agreement, which re- 
quires that the purchaser will actively promote the sale 
of Petitioner’s ignition parts line and purchase at least 
$1,200 worth of these parts annually. Petitioner allows 
such purchaser a 10 per cent discount from the current 
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distributor price, and an incentive rebate of 3 per cent 


if his accumulated annual purchases were between $3,000 
and $6,000, and 5 per cent if such purchases were over 
$6,000. The 10 per cent discount applies on all purchases 
whether from factory or warehouse; the incentive rebates 
apply only on purchases shipped from the factory, al- 
thongh warehouse shipments are counted in computing 
total volume. Incentive rebates were granted at the end 
of each year by the issuance of a merchandise credit appli- 
cable to future purchases (Comm. Ex. No. 16). 


About 50 of Petitioner’s wholesaler customers are ware- 
house distributors, who purchase from 25 to 30 per cent 
of Petitioner’s products (Apdx. 46, 47). These purchasers 
operate under a non-exclusive contract known as the Ware- 
house Distributor Sales Agreement, which provides that 
the purchaser will maintain an adequate stock of all of 
Petitioner’s lines, based upon minimum annual purchases 
of $12,000 net, and will dispose of more than 50 per cent 
of such purchases to Petitioner’s approved Jobbers. Under 
this contract Petitioner agrees to extend to the purchaser 
20 per cent discount off the current distributor price on 
each factory purchase and 10 per cent discount on each 
warehouse purchase (Comm. Ex. No. 17). 


Petitioner sold and distributed its automotive products 
to authorized distributors and warehouse distributors lo- 
cated in Dallas, Houston and San Antonio, Texas, from its 
factory in New York and from its warehouse in Dallas, 
Texas (Apdx. 39). These purchasers had the choice or 
option of buying Petitioner’s products at either place but 
at different discounts and incentive rebates as provided 
in the Authorized Distributor Sales Agreement and Ware- 
house Distributor Sales Agreement (Apdx. 39, 96, 97, 104, 
105). 


On-all shipments from Petitioner’s factory in New York 
of purchases amounting to 100 pounds or more, Petitioner 
paid the freight charges (Apdx. 256). All customers were 
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allowed a cash discount of 2 per cent, 10th prox. (Comm. 
Ex. Nos. 16, 17). 


The evidence introduced in support of the complaint, 


on which the findings, conclusions and Order are based, ~ | 


relates to the year 1951 and consists of the testimony of 
certain authorized distributors (Apdx. 136, 144, 150, 164, 
171, 191, 196, 209, 214, 226, 231, 238) and warehouse dis- 
tributors (Apdx. 119, 132, 159, 171, 182, 201, 206, 218) 
located in the cities of Dallas, Houston and San Antonio, 
Texas, and tabulations introduced as Commission exhibits 
(Comm. Ex. Nos. 22b, 23 and 45). 


The evidence shows that authorized distributors, located 
in the same trade areas, compete in reselling their pur- 
chases of Petitioner’s products to retail outlets, such as 
new and used car dealers, independent garages, fleets and 
service stations; that warehouse distributors, in reselling 
50 per cent of their purchases of Petitioner’s products to 
other wholesalers, as required in the Warehouse Distribu- 
tor Sales Agreement, do not compete with authorized dis- 
tributors since authorized distributors resell their pur- 
chases of Petitioner’s products only to retailers; and that, 
in reselling the remaining 50 per cent of their purchases 
of Petiticner’s products, warehouse distributors and au- 
thorized distributors, located in the same trade areas, com- 
pete in the resale of their purchases of Petitioner’s prod- 
ucts to retail outlets, such as new and used car dealers, 
independent garages, fleets and service stations (Apdx. 244, 
245, 246, 259, 260, 262). 


Commission Exhibits numbered 22b, 23 and 45 list all 
of the authorized distributors and warehouse distributors, 
including those who testified, located in Dallas, San Antonio 
and Houston, Texas, who purchased and resold the Peti- 
tioner’s automotive products, and for each purchaser dur- 
ing the year 1951 show the following: 


(1) Total dollar volume purchased less returns and 
allowances. 
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(2) The total dollar volume of factory shipments. 
(3) The total dollar volume of warehouse shipments. 


(4) The average percentages of discounts and incentive 
rebates granted each purchaser by Petitioner (a) during 
the entire 12 months of 1951, (b) during 2 months, No- 
vember 1 to December 31, 1951, and (c) during 10 months, 
January 1 to October 31, 1951. 


Commission Exhibit No. 23 shows that there was a 3 
per cent excise tax adjustment during the period of 2 
months, November 1 to December 31, 1951, which reduced 
the purchaser’s percentage of discounts and incentive re- 
bates .26 per cent. 


The accountant, employed by Respondent, who prepared 
the above exhibits, testified that the percentages of dis- 
counts and incentive rebates granted each purchaser by 
Petitioner were average percentages which do not, and 
are not intended to, reflect the actual discount and incen- 
tive rebate granted by Petitioner to any purchaser on any 
particular type or line of automotive products, or on any 
particular shipment of automotive products shipped to a 
purchaser from the factory in New York, or from the ware- 
house in Texas (Apdx. 96, 97, 103, 106). He did not in- 
elude or consider in the exhibits the 2 per cent cash dis- 
count allowed by Petitioner to all purchasers who paid 
their bills by the 10th of the succeeding month (Apdx. 106, 
107). He testified that the Commission’s exhibits do not 
show what types or lines of automotive products were 
purchased by each purchaser from the factory in New 
York, or from the warehouse in Texas (Apdx. 95, 96, 103, 
104, 105); that the percentage figures do not reflect a 
difference in price on any particular parts sold competing 
_ (authorized distributors) purchasers (Apdx. 99); that the 

exhibits do not show what parts were purchased by ware- 
house distributors at 20 per cent discount at the factory 
and by warehouse distributors and authorized distributors 
at 10 per cent at the Texas warehouse (Apdx. 103). 


Y 
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In defense of the charges contained in the complaint 
Petitioner introduced the testimony of its Sales Manager 
(Apdx. 242-270). This testimony is uncontradicted and 
establishes the following: 


The Authorized Distributor Sales Agreement is entered 
into by Petitioner with wholesalers who sell to new and 
used car dealers, independent garages, fleets, and service 
stations, exclusively, which are retailer outlets (Apdx. 244, 
245). 


The Warehouse Distributor Sales Agreement is entered 
into by Petitioner with wholesalers who sell and redistrib- 
ute to other wholesalers at least 50 per cent of their pur- 
chases of Petitioner’s products, and the remaining 50 per 
cent of such purchases, according to the contract, are sold 
to new and used car dealers, independent garages, fleets, 
and service stations, which are retailer outlets (Apdx. 245). 


Petitioner, acting through its District Managers or Sales- 
men (Tr. 500, 501), checks and keeps a close watch upon 
all warehouse distributor accounts to see that they do 
redistribute 50 per cent of Petitioner’s products to other 
wholesalers (Apdx. 245, 246, 259, 260, 261). Petitioner 
does not enter into a Warehouse Distributor Sales Agree- 
ment unless the wholesaler performs the function of re- 
distribution to other wholesalers (Apdx. 267, 268, 269). 


If Petitioner finds that a warehouse distributor is not 
reselling 50 per cent of Petitioner’s products to other 
wholesalers, Petitioner cancels the Warehouse Distributor 
Sales Agreement and reverts the account to an Authorized 
Distributor Sales Agreement (Apdx. 245, 246, 247). 


For example, during 1951 Texas Parts and Supply Com- 
pany, Inc., of Houston, Texas, operated under a Ware- 
house Distributor Sales Agreement. During the latter part 
of 1951 Petitioner found that this wholesaler was no longer 
redistributing Petitioner’s products to other wholesalers 
but was selling only to retailers. At the close of 1951 Peti- 
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tioner canceled the Warehouse Distributor Sales Agree- 
ment and reverted this account to the Authorized Distribu- 
tor Sales Agreement, on which this wholesaler has been 
operating since that time (Apdx. 246, 247). 


The Warehouse Distributor Sales Agreement is made 
by Petitioner with 2 wholesaler, not simply to pay a larger 
discount, but rather to compensate the wholesaler for per- 
formance of the function of redistribution to other whole- 
salers (Apdx. 255). This function includes the reselling 
to and taking care of another wholesaler. This adds more 
expense, more work and a different type of work—a ware- 
house distributor must call on other wholesalers, must 
service their stock, must follow through and work with 
them, must work with their salesmen, and must carry 
a larger stock of merchandise (Apdx. 267, 268). 


Petitioner makes the Warehouse Distributor Sales Agree- 
ment available to any authorized distributor who is en- 
gaged in redistribution and is set up to redistribute Peti- 


tioner’s products to other wholesalers (Apdx. 255, 269). 
All of Petitioner’s customers know of its Warehouse Dis- 
tributor Sales Agreement and, if they are in a position 
to redistribute Petitioner’s products to other wholesalers, 
Petitioner will allow them a Warehouse Distributor Sales 
Agreement (Apdx. 270). (Petitioner made the Warehouse 
Distributor Sales Agreement available to an authorized 
distributor when requested to do so (Apdx. 206). 


Warehouse distributors, who follow Petitioner’s sug- 
gested resale prices on sales of 50 per cent of their pur- 
chases of Petitioner’s products to other wholesalers, use 
Petitioner’s blue distributor price schedule for the billing 
prices (Comm. Ex. Nos. 2-A and B, 7-A and B, 12-A and 
B; Apdx. 249), and on sales of the remaining 50 per cent 
to retailers, use the green confidential price schedule 
(Comm. Ex. Nos. 4-A and B, 9-A and B, 14-A and B; 
Apdx. 250). On this basis a warehouse distributor would 
make profits of 20 per cent on sales to other wholesalers 








oa 


9 
and 40 per cent on sales to retailers (Apdx. 251), and in 


‘the aggregate he would have a gross margin of profit of 


30 per cent (Apdx. 248, 253). 


Authorized distributors, who resell to retailers at Peti- 
tioner’s suggested sale prices, use the green confidential 
price schedule (Apdx. 251-253). On this basis an author- 
ized distributor would have a gross margin of profit of 
334% per cent (Apdx. 251, 252). 


By comparison the warehouse distributor, operating in 
accordance with the Warehouse Distributor Sales Agree- 
ment, and reselling 50 per cent of his purchases of Peti- 
tioner’s products to wholesalers and 50 per cent to re- 
tailers, at Petitioner’s suggested resale prices, makes a 
maximum gross profit of 30 per cent, whereas the au- 
thorized distributor, operating in accordance with the Au- 
thorized Distributor Sales Agreement in reselling his pur- 
chases of Petitioner’s products to retailers, at Petitioner’s 
suggested resale price, makes a gross profit of 3344 per 
cent (Apdx. 253). 

mm 
STATUTE INVOLVED 


Subsection (a) of Section 2 of the Clayton Act, 38 Stat. 
730, as amended by the Robinson-Patman Act (Act of 
October 15, 1914, as amended by the Act of June 19, 1936), 
49 Stat. 1526; U. S. C., Title 15, Section 13, in pertinent 


part provides: 


That it shall be unlawful for any person engaged 
in commerce, in the course of such commerce, either 
directly or tose pao to discriminate in price between 
different Denese sers of commodities of like grade and 
quality, where either or any of the purchases involved 
in such discrimination are in commerce, where such 
commodities are sold for use, consumption, or resale 
within the United States or any Territory thereof 
or the District of Columbia or any insular possession 
or other place under the jurisdiction of the United 
States, and where the effect of such discrimination 
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may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with any per- 

son who either grants or goons receives the bene- 
7 of sach discrimination, or with customers of either 
of them: * 


IV 
STATEMENT OF POINTS 


Evidence of Petitioner’s price differentials between 
different wholesalers, who purchase Petitioner’s products 
of like grade and quality and compete in the resale thereof, 
‘is not sufficient, standing alone, to prove a violation of 
the statute involved, where the inferences of (a) lack of 
availability of the lower prices to the purchasers paying 
the higher prices, and (b) injury to competition arising 
from such facts are rebutted and overcome by Petitioner’s 
evidence. 

Vv 
| SUMMARY OF ARGUMENT 


To prove a prima facie case of violation of the statute 
involved there must be substantial evidence establishing 
(1) discrimination in price between different purchasers of 
commodities of like grade and quality, (2) certain jurisdic- 
tional facts, and (3) competitive injury. 


To establish the first element there must be proof (a) of 
price differentials showing unequal price treatment, (b) 
between different purchasers, competing or non-competing, 
(ce) of commodities of like grade and quality, and (d) lack 
of availability of the lower prices to the purchasers paying 
the higher prices. 

To establish the second element there must be proof (a) 
ofthe Federal Trade Commission procedural authority, 
(b) that the seller is engaged in interstate commerce, (c) 
that at least one leg of the discrimination is in interstate 
eommerce, and (d) that the commodities are ‘sold for use, 
consumption, or resale within the United States, ete. 
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To establish the third element there must be proof first, 
of competition (a) at the primary level with the seller, 
(b) at the secondary level between purchasers, or (c) at 
the tertiary level between customers of either of them; 
and second, one or more of the actual or probable in- 
jarious effects of the discrimination specified in the statute. 


In the present proceeding the Commission proved a 
prima facie case which depends upon two essential factual 
inferences, (1) the inference of lack of availability of the 
lower prices to the purchasers paying the higher prices, 
and (2) the inference of injury to competition at the 
secondary level between competing purchasers. 


The evidence offered by Petitioner, by way of confes- 
sion and avoidance, completely rebuts these two essential 
inferences, and in part establishes an affirmative cost jus- 
tification for certain differentials. Thus the Petitioner’s 
evidence completely overcomes the prima facie case and 
defeats the ultimate conclusion of violation of the statute, 


which the prima facie case would otherwise support. 


Petitioner’s price differentials, therefore, do not con- 
stitute discrimination in violation of the statute, and the 
Order should be set aside. 


VI 
ARGUMENT 
Evidence of Petitioner’s Price Differentials Between Different 
Who Purchase 


Prices. and (b) Injury to Competition Arising 

Are Rebutted and Overcome by Petitioner's Evidence | 
Subsection (a) of Section 2 of the Clayton Act, as 

amended June 19, 1936 by the Robinson-Patman Act, is 

the statute involved and for brevity is herein designated 
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as 2a. Congressman Patman stated that the amendment 
was ‘‘designed to accomplish what so far the Clayton Act 
has only weakly attempted, namely, to protect the inde- 
pendent merchant, the public whom he serves, and the 
manufacturer from whom he buys, from exploitation by 
his chain competitor.’’ (79 Cong. Rec. 9078) The: bill 
was often referred to as ‘‘the chain store bill’’, although 
it applies to all classes of marketers. 


The primary remedial objective of the — was 
the protection of the smaller independent merchants from 
injury to their competive position resulting from discrimi- 
natory advantages extended by manufacturers and pro- 
ducers to mass distributors who were using their concen- 
trated buying power to demand and obtain price conces- 
sions and preferential allowances and services. Whereas 
Section 2 of the original Clayton Act was aimed at preda- 
tory practices of powerful sellers directed at elimination 
of their weaker competitors, the Robinson-Patman Act was 
designed to curb the predatory use of bargaining power 
by chain stores and other large buyers and to preserve 
the independence. of the small merchant as a factor in his 
local community. (Austin, Price Discrimination and Re- 
lated Problems under the Robinson-Patman Act, March, 
1952, pp. 9, 10, 11) 


Generally speaking 2a makes unlawful discriminations 
in price that may substantially injure competition or tend 
toward monopoly, but more accurately stated the statute 
does not prohibit all discriminations in price. It prohibits 
only those discriminations that are in interstate commerce 
between purchasers of goods of like grade and quality, 
where the goods are sold for use, consumption, or resale 
in the United States etc, and where the effect of such 
discrimination may be substantially to lessen, injure, de- 
stroy or prevent competition, or tend toward monopoly. 
Where any of these factors are absent the discrimination 
does not violate the statute. And even where all of these 
factors are present, the discrimination may be permitted 
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under provisos of Section 2 (a) and (b) justifying (1) 
price differentials by differences in a seller’s cost, (2) 
price changes in response to changing conditions affecting 
the market for or marketability of specific goods, and (3) 
lower prices made in good faith to meet an equally low 
price of a competitor. 


The Robinson-Patman Act does not contain a definition 
of the words ‘“‘price’’ or ‘‘discrimination’’. It is assumed 
that the word ‘‘price’’ is used in its ordinary. meaning, 
Le., the amount actually paid or agreed to be paid by the 
buyer to the seller for the goods purchased. Thus all 
discounts and rebates must be taken into account in deter- 
mining the actual price. The word “‘discrimination’’ means 
‘‘more than a mere difference’? in prices (Utterbach, 80 
Cong. Rec. 9416), and as used in 2a, it means a difference 
or distinction in treatment (Webster) and the statute 
contains its own standard of what differences in price treat- 
ment are unfair or unjust. In Federal Trade Commis- 
sion proceedings under 2a both unequal price treatment 
and equal price treatment may be considered a discrimi- 
nation im prices, since a discrimination in price may be 
measured not only by a difference in prices, but also a 
difference in profits. 


In the great majority of the proceedings brought by 
the Federal Trade Commission under 2a, the Commission 
has measured discrimination in price by the differences in 
prices charged. In those cases it has treated equal prices 
as according equal price treatment. However, in a num- 
ber of cases involving basing point or zone pricing, the 
Commission has advanced the totally different theory that 
equal price treatment requires the charging of prices which. 
differ by the amount of the difference in the seller’s cost 
of delivery of the goods sold. This theory depends on 
the principle that price treatment is unequal if the seller’ 
makes a greater profit i in selling to one customer than to 
another, and results in making equal prices discriminatory 
whenever the seller’s costs differ. 
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The. only respect in which ‘‘discrimination in price’’ 
under 2a means more than a difference in prices or a 
difference in profits is in that unequal price treatment 
implies lack of availability of the lower price to pur- 
chasers paying the higher price: The element of lack of 
availability is recognized in Sections 2 (d) and 2 (e) where 
the elements of the discriminations there prohibited are 
spelled out. For example, under 2 (d) payment by a 
seller for services or facilities furnished by the customer 
in connection with sale of goods is unlawful ‘‘unless such 
payment or consideration is. available on proportionally 
equal terms to all other customers competing in the dis- 
tribution of such products.’’ 


6A schedule of quantity discounts offered to all cus-— 


tomers, the highest bracket of which is within the pur- 
chasing range of the average small purchaser, is not dis- 
criminatory even though some purchasers may buy only 
im the lower quantity brackets, since in such a case there 
is no inequality of treatment.’’ (Austin, Price Discrimi- 
nation and Related Problems under the Robinson-Patman 
Act, March, 1952, p. 21) 


Thus in a proceeding under 2a, where the Commission 
proves discrimination in price by unequal price treatment 
of different purchasers, there is an inference of lack of 
availability of the lower price to purchasers paying the 
higher price and, where this inference is rebutted by proof 
of availability of the lower price to purchasers paying 
the higher price, the alleged discrimination oes not vio- 
late the statute. 

The principle that price differences between purchasers 
is not discriminatory under 2a, when the lower prices 
are available to and within the purchasing range of all 


parchasers alike, was recognized and adopted by the Fed- 
eral Trade Commission in the matter of Kraft-Phenix 


Cheese Corporation, 25 F.T.C. 537 (1937), and in the mat-' 


ter of American Optical Company, 28 F.T.C. 169 (19389), 


ke oe ee 
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and subsequently has not been overruled by the Commis- 
sion or the Courts. 


Section 2 (b), in pertinent part, provides: | 


Upon proof being made, at any hearing on a com- 
plaint under this section, that there has been dis- 
crimination in price * * *, the burden of rebutting 
the prima facie case thus made by showing justifica- 
tion shall be upon the person charged with a violation 
of this section, and unless justification shall be affirma- 
tively shown, the Commission is authorized to issue 
an order terminating the discrimination * **. ~ — 


The above portion of 2b states certain rules of proof 
to be applied in proceedings before the Federal Trade 
Commission. It was referred to in the House Committee 
Report on the Patman Bill as an ‘‘added precautionary 
provision,’’ and in the Conference Report to the House 
as a section ‘‘relating to certain questions of procedure 
before the Federal Trade Commission.’? (H. R. Reps. 


Nos. 2287 and 2951, 74th Cong., 2nd Sess. 1936). In pre- 
senting the Conference Bill in the House Congressman 
Utterbach stated: 


Owing to a body of court decisions to the effect 
that the legal rules of evidence do not in certain re- 
spects apply to hearings before administrative com- 
missions, and to the uncertainty thus suggested, the 
bill contains a subsection stating the rule as to bur- 
den of proof * * ° as applicable to hearings before 
the Federal Trade Commission. (80 Cong. Rec. 9418) 


Section 2(b) refers to a prima facie case of violation of 
2a as made by proof ‘‘that there has been discrimination 
in price.’”? The term ‘‘prima facie case’? presumably is 
used in its ordinary legal sense. A prima facie case has 
often been defined as one which is established by sufficient. 
evidence, and can be overcome only by rebutting evidence 
adduced on the other side. The proof necessary to make a 
prima facie case of a violation of 2a, therefore, is proof. 
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sufficient, in the absence of any rebutting evidence, to 
establish a discrimination in price prohibited by 2a. Since 
jastification under the provisos of 2a is specifically made 
a matter of rebuttal, it follows that the proof required is 
proof sufficient to establish a discrimination im price affir- 
matively prohibited by the portion of 2a preceding the 

Section 2 (b) states that ‘‘unless justification shall be 
affirmatively shown, the Commission is authorized to issue 
an order terminating the discrimination.’’ This, of course, 
is not to be read as meaning that the prima facie case 
may not be controverted or overcome, in which case there 
is no need for justification. It does indicate that the 
purpose of this portion of 2b is not to prescribe artificial 
standards of proof in Commission proceedings, but merely 
to make it clear that the Commission does not have the 
burden of proving that the alleged discrimination is not 
permitted under any of the provisos. 

In the Matter of General Foods Corporation, FTC Docket 
No. 5675, decided April 27, 1954, the Federal Trade Com- 
mission in part stated: 

The first part of Section 2 (a) sets out the elements 

to establish a violation of the law. They 

are: (1) discriminations in price between different pur- 

tie of commodities of like grade and quality; (2) 

certain jurisdictional facts ; and (3) compete injury. 
‘Proof of all three is necessary to make out a 

facie case. It has often been pointed out that Reon 

ences in price without competitive injury are not 


Thus, to prove a prima facie case of violation of 2a, there 
must be substantial evidence establishing the following 
elements: 

(1) Discrimination in price between different purchasers 
of commodities of like grade and quality. 
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This requires proof: 

_ (a) Of price differentials showing unequal price treat- 
ment. 

(b) Between different purchasers, competing or non- 
competing. 

(c) Of commodities of like grade and quality. 

(d) Lack of availability of the lower price to purchasers 
paying the higher price. On proof of (a), (b) and 
(c) this element may be and usually is inferred, 
subject to rebuttal. 


(2) Certain jurisdictional facts. 

This requires proof : 

(a) Of FTC procedural authority under U.S. C. A., Title 
15, Section 21. 

(b) That seller is engaged in interstate commerce. 


(c) That at least one of the sales involved in the dis- 
crimination is in interstate commerce. 

(d) That the commodities are sold for use, consumption, 
or resale within the United States, any Territory, 
the District of Columbia, any insular possession, or 
other place under the jurisdiction of the United 
States. 


(3) Competitive injury. 

First, this requires proof of competition: 

(a) At the primary level with the seller for the busi- 
ness of the purchasers paying the lower prices; or 


(b) At the secondary level between purchasers paying 
a lower price and. purchasers paying the higher 
prices; or 
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(c) At the tertiary level between purchasers, or cus- 
- | .tomers of such purchasers, paying a lower price and 


purchasers, or customers of such purchasers, paying 
Second, this requires proof that the actual or probable 
effect of the discrimination at one or more levels: 
(a) Substantially lessens competition or tends to create 
. a monopoly. 
(b) Injures, destroys, or prevents competition: 
_ (1) with the person who grants the discrimination, 


(2) with the person who knowingly receives the 
benefit of the discrimination ; or 


7 (3) with the customers of either of them. 


Of course, the term ‘‘prima facie case’’ denotes a case 
where one or more of the factual elements are established 
by prima facie evidence. Prima facie evidence must be 
sufficient logically to support an inference of the fact to 
be proved ; otherwise such fact is not established. A prima 
facie case of violation of 2a, therefore, must consist of 
evidence at least sufficient to support by inference any 
essential findings of fact not based on affirmative proof. 


In Tot v. United States, 219 U. S. 463, 467 (1943), the 
Supreme Conrt in part stated: 

| -A statutory presumption cannot be sustained if there 

be no rational connection between the fact proved and 

the ultimate fact presumed, if the inference of the one 

from proof of the other is arbitrary because of lack 

of connection between the two in common experience. 


There are three defensive courses open. The first is to 
create one or more issues of fact by controverting thé 
Commission’s affirmative evidence, as by evidence that 
neither branch of the discrimination was in commerce, 
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or that the goods were not of like grade and quality. The 
second is to rebut the prima facie case by evidence de- 
feating or overcoming any essential factual inferences 
based on prima facie evidence, specifically the inference 
of the lack of availability of the lower price to purchasers 
paying the higher price, or the inference that the effect 
of the discrimination may be substantially to injure com- 
petition. The third course is to plead and prove an affirma- 
tive justification under the provisos of 2 (a) and (b). 


Evidence establishing either of these defenses is in the 
nature of confession and avoidance and rebuts the prima 
facie case only im the sense that it defeats the ultiniate 
conclusion of violation of the statute which the prima 
facie case would otherwise support. Upon proof of facts 
sufficient to overcome the prima facie case or to establish 
an affirmative defense, the burden shifts back to the Com- 
mission to controvert the rebutting evidence if it can. 
(Austin, Price Discrimination and Related Problems under 
the Robinson-Patman Act, March, 1952, pp. 80-90) 

In the present proceeding the Commission introduced. 
prima facie evidence to prove the three elements neces- 
sary to make out a prima facie case, as follows: 

(1) Discrimination in price between different ees 
of commodities of like grade and quality. : 

To establish this element the Commission’s evidence 
shows: | ier 

(a) Petitioner’s price differentials of 10, 13 and 15 per 

cent to authorized distributors, and 10 and 20 per 
cent to warehouse distributors, showing unequal 
price treatment. 

(b) Between. different purchasers classified as author- 

ized distributors and warehouse distributors. 


©) Of : Petitioner’s automotive a asia of hike: grade * 
and quahty. ; 
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(d) An inference of lack of availability of the lower 
prices to the purchasers paying the higher prices. 


(2) Certain jurisdictional facts. 
The necessary jurisdictional facts are established by ad- 
mission of the Petitioner. 


(3) Competitive injury. 


To establish this element the Commission’s evidence 
shows: 


{a) Competition at the secondary level. 
(1) Between different authorized distributors. 
(2) Between different warehouse distributors. 
(3) Between authorized distributors and warehouse 
distributors. 


(b) An inference of injury to competition at the second- 
ary level between authorized distributors or ware- 
house distributors paying lower prices and author- 
ized distributors or warehouse distributors paying 


higher prices. 


The evidence offered by Petitioner is principally a 
rebuttal of the Commission’s prima facie case and, in part, 
an affirmative justification of the 3 and 5 per cent incen- 
tive rebates granted by Petitioner under certain conditions 
to authorized distributors under the proviso of 2a permit- 
ting price differentials reflecting differences in a seller’s 
cost. 

Petitioner contends that the rebuttal evidence overcomes 
two factual inferences essential to the Commission’s prima 
facie case and defeats the ultimate conclusion of violation 
of the statute, which the prima facie case would otherwise 
support. The two essential factual inferences are: 

(1) The inference of lack of availability of the lower 

prices to the purchasers paying the higher prices, 
and 
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(2) the inference of injury to competition at the second- 
, ary level between competing purchasers. 


Paragraphs 8 and 10 of the Commission’s findings (Apdx. | 
20, 21, 24, 25), on which the Order is based, in part provide: 


8. The competitve injury charged in this proceed- 

! ' ing is at the secondary level, arising out of differences 

™ in respondent’s selling prices to its wholesaler cus- 

; tomers, some of whom suffered competitively as a 

result of such price differences. Substantial evidence 

was presented as to price differentials and resulting 

injury only as it affected the members of two groups 

7 of respondent’s contract purchasers, warehouse dis- 

»' tributors and authorized distributors, who compete 

| with each other in the trade areas in which they 
mutually operate. * * * 


~The differences in net purchasing prices at which 
members of these two groups may buy respondent’s 
products are inherent in the contracts hereinabove 
described, and are shown by tabulations and com- 
putations which were made by the Commission’s eco- 
nomic staff from data taken from respondent’s in- 
voice records of business transacted in 1951. * * ° 


10. Price differences are determined by the differ- 
ences in discounts and rebates allowed respondent’s | 
various customers * * * | 


¢ In Dallas the warehouse distributor who made the 
| largest purchases received discounts amounting to 

16.62% ; the authorized distributor who made the next 

, largest purchases was given only 12.57% discount. 

j In Houston a warehouse distributor whose total pur- 

7 chases amounted to only $1,809 enjoyed discounts of 

! 19.61%, while the largest-buying authorized distribu- 

” tor, who bought $3,508 worth of respondent’s mer- 
chandise, received but 12.52% discount. In San An- 

tonio two customers purchased almost equal amounts— 

one, a warehouse distributor, on purchases of $8,083, 

received 19.86% discount, while the other, an author- 

ized distributor whose purchases were $8,144, received 

” 14.09% discount. The differentials in these three in- 
stances were 4.05%, 7.09% and 5.77% respectively, all 
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favoring warehouse distributors. Other comparisons 
readily: present themselves. Considering purchases 
amounting to $1,000 or more, discounts varied from 
9.88% to 16.62% in Dallas, from 9.92%. to 19.89% in 
Houston, and from 9.96% to 19.86% in San Antonio,— 


| differentials of 6.74%, 9.97% and 9.90% respectively. 


These findings are highly misleading and do not reflect 
Petitioner’s actual price differentials. The undisputed evi- 
dence clearly establishes that the percentages of discounts 
and incentive rebates, set forth in the Authorized Distrib- 
utor Sales Agreement and the Warehouse Distributor — 
Sales Agreement, reflect the actual price differentials grant- 
ed by Petitioner to authorized distributors. and warehouse 
_ distributors. The percentages of discounts and incentive 
rebates, tabulated in Commission’s Exhibit Nos. 22b and 
23, set forth in the Commission’s findings, are. average 
percentages and incentive rebates granted to authorized 
distributors and warehouse distributors by Petitioner dur- 
ing the entire 12 months of 1951. These average percent- — 
ages are based upon (1) the different discounts granted 
- ‘warehouse distributors, ie., 20 per cent on factory pur- 

’ chases and 10 per cent on warehouse purchases, (2) dif- 
ferent incentive rebates granted authorized distributors, 
Le., 3 per cent on annual factory purchases where annual 
factory and warehouse purchases are between $3,000 and ~~. 
$6,000, and 5 per cent on annual factory purchases where © 

annual factory and warehouse purchases are over $6,000, 
(3) application of three per cent excise tax adjustment, 
and (4). net items purchased by authorized distributors 


. ° and warehouse distributors on which no discount or rebate 


was granted. (Apdx. 96-106; 57-60; 65, 66; 89-94; 103, 104) 


The following tabulation, based upon Commission Ex- 
hibit Nos. 16, 17, 22b and 23 and upon the testimony rela- 


= oe tive thereto, shows Petitioner’s actual percentages of dis- 


~ eounts and rebates compared with the average percentages _ 
of discounts and rebates set forth in the. Commission’s - 


findings: 








dathoriend Distvtbuior: 
Dallas 


Gates & Warner Auto Parts Co. 
Henderson Auto Parts 
Lenamond Auto Supply 
National Auto Parts Exchange 


Houston 


Airline Auto Supply 

Al’s Auto Parts 

Althaus Motor Parts 

Anchor Automotive Supply Co. 
Anderson Auto Supply 

Comet Automotive Supply 
Marlin Automotive Supply Co. 


San Antonio 


Chapman Auto Parts 
H. H. Roper Auto Parts 
Stille Auto Supply 





Warehouse Distributors 
Dallas 


Leach Auto Supply 
MeMillen Auto Parts 


Houston 


Milam Supply Company 
Schuman Auto Supply, Ine. 
Texas Parts & Supply Co., Inc. 


San Antonio 


Alamo Auto Electric & Brake 
Bowen Auto Parts & Machine Co. 
Motor Machine & Parts Co. 


* 39% applicable to factory shipments where total was between $3,000 and $6,000. 
** 5% applicable to factory shipments where total was over $6,000. 
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_ Since all authorized distributors and warehouse distrib- 

utors received 10 per cent discount on all of their pur- | 
chases from Petitioner, regardless of whether such pur- 
chases were made at the factory or at the warehouse, we are, 
therefore, concerned here only with (1) the legality of the 
additional 3 and 5 per cent rebates granted under certain 
conditions on purchases made at the factory by authorized 
distributors, and (2) the legality of the additional 10 per 
cent discount granted on purchases at the factory by ware- 
house distributors. 


Thus, as between different authorized distributors, com- 
peting in the resale of Petitioner’s products, there were 
price differentials of 10, 13 and 15 per cent. The addi- 
tional 3 and 5 per cent rebates are open and available 
to all authorized distributors provided they make their 
purchases at the factory in the required annual volume. 
All authorized distributors had the option or choice of 
making their purchases either at the factory or at the 
warehouse. The required annual volume to obtain these 
rebates is not substantial and, obviously, is within the 
purchasing ability of all. Moreover, Petitioner’s require- 
ment that the purchases be made at the factory, instead 
of the warehouse, to qualify for these rebates is practical 
and reasonable since Petitioner’s costs in stocking, main- 
taining stocks of, and selling its products at the warehouse 
were, obviously, substantially larger than its costs in sell- 
ing its products at the factory. This cost difference is re- 
flected in the fact that Petitioner grants the additional 10 
per cent discount to warehouse distributors on their pur- 
chases at the factory and is also reflected in the additional 
3 and 5 per cent rebates granted to authorized distributors 
on their factory purchases. This difference in costs is 
recognized in the trade by both warehouse distributors and 
authorized distributors. An authorized distributor in Dal- 
- Jas testified ‘‘there is a five per cent warehouse handling 
charge.”’ ‘(Apdx. 141) A warehouse distributor in San 
Antonio testified: ‘‘You save a five per cent warehouse fee 
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if you buy it direct from the factory.’’ (Apdx. 183, 184) 
Petitioner’s price differentials of 10, 13 and 15 per cent, 
between authorized distributors competing in the resale 
of Petitioner’s products, are, therefore, justified because 
of Petitioner’s cost differences and are made lawful by 
the proviso of 2a, which provides ‘‘that nothing herein con- 
tained shall prevent differentials which make only due 
allowance for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods or quan- 
tities in which such commodities are to such purchasers 
sold or delivered.’’ 


The 3 and 5 per cent rebates granted to authorized dis- 
tributors on their factory purchases are not substantial and 
are not sufficient to cause substantial injury to competition. 
They are functional in nature and the subject of agreement 
in written contracts between Petitioner and each author- 
ized distributor. They are not provided by Petitioner to 
give any particular authorized distributor or authorized 
distributors a cost advantage over other authorized dis- 
tributors, but are provided by Petitioner as an incentive 
to authorized distributors to purchase more than $1,200 
worth of its products and to make such purchases at the 
factory. 


All authorized distributors had the option or choice of 
making their purchases at the factory or at the warehouse. 
These rebates were easily within the purchasing range of 
all authorized distributors and there is no evidence what- 
soever to the contrary. On the other hand, the evidence 
clearly shows that all authorized distributors handle many 
lines of automotive products and they purchase in quan- 
tities many times over and above the annual volume re- 
quired by Petitioner. Furthermore, there is no evidence 
whatsoever to show that these small rebates influenced 
the resale prices of Petitioner’s products charged by 
authorized distributors. 

The 3 and 5 per cent rebates are national in scope, 
published, known and equally available to all authorized 
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distributors. They are not and it is not claimed that there 
has been anything secret, local, special or personal about 
these rebates as offered by Petitioner to any of its author- 
ized distributors. They are not in any sense unfair, in- 
jarious or prejudicial. On the other hand, they amount to 
no more than harmless differentiation, which is economi- 
cally sound because they are based upon a fair distinction. 


Petitioner’s price differentials of 10, 13 and 15 per cent, 
between authorized distributors competing in the resale 
of Petitioner’s products, do not constitute discrimination 
in violation of the statute for another reason. This is be- 
cause the higher 20 per cent discount granted by Petitioner 
to warehouse distributors on their factory purchases is 
also open and available to all authorized distributors who 
desire to become warehouse distributors. And for the 
same reason Petitioner’s price differentials between author- 
ized distributors and warehouse distributors, who compete 


in the resale of Petitioner’s products, do not constitute 


discrimination in violation of the statute. 


The evidence shows that Petitioner makes the Warehouse 
Distributor Sales Agreement available to any authorized 
distributor who desires to and does perform the redistribu- 
tion function of a warehouse distributor (Apdx. 255, 269, 
270), and that a number of authorized distributors, who 

it, became warehouse distributors (Apdx. 170, 
171, 180, 194, 205, 206). The evidence further shows that 
warehouse distributors had the option or choice of making 
all of the purchase at the factory at 20 per cent discount 
or at the warehouse at 10 per cent discount. (Apdx. 96, 104, 
Se een ee 


Thus, the maximum discount of 20 per cent was open 
and available to all authorized distributors and warehouse 
distributors who purchase Petitioner’s products and com- 
pete in the resale thereof. This discount was not made 
to give any particular customer or customers, or a selected 
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class of customers, a cost advantage over others. The 
discount is not and it is not claimed that there has been 
anything secret, local, special or personal about it. The 
discount is national in scope, published, known and equally 
available to all authorized distributors and warehouse 
distributors. It is not unfair, injurious or prejudicial, but 
is based upon a sound, economic and fair distinction. It 
is a harmless differentiation and does not constitute dis- 
crimination in violation of the statute. 


Furthermore, the 20 per cent discount granted to ware- 
house distributors on their factory purchases was not 
granted simply to pay a larger discount, but rather to 
compensate the wholesaler for performance of the func- 
tion of redistribution to other wholesalers. (Apdx. 225) 
Authorized distributors do not perform this function. They 
sell to retailers and do not sell to wholesalers. In this 
respect warehouse distributors and authorized distributors 
are engaged in the performance of different functions and 
Petitioner’s price differentials between them do not injure 
competition and cannot be considered discrimination in 
violation of the statute. 


Finally, the evidence shows that an authorized distribu- 
tor, who operates in accordance with his contract with 
Petitioner and resells his purchase of Petitioner’s products 
to retailers at Petitioner’s suggested resale prices, can 
make a gross profit 33-1/3 per cent, whereas a warehouse 
distributor, who operates in accordance with his contract 
with Petitioner and resells 50 percent of his purchases of 
Petitioner’s products to wholesalers and 50 per cent to re- 
tailers at Petitioner’s suggested resale prices, can make 
@ maximum gross profit of 30 per cent. (Apdx. 248-253) 
Thus, it is not probable that the larger discount granted 
to warehouse distributors than to authorized distributors 
will injure competition between them. | 


In the Matter of General Foods Corporation, FTC 


Docket No. 5675, decided April 27, 1954, the Federal Trade 
Commission in part stated: 
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* ** Both sellers and customers are equally under 
the protection of Section 2(a). The test is the same 
_ in either case. The standard for determining the un- 
| lawfulness of an unjustified price discrimination, 
namely, the substantiality of dies effects reasonably 
‘probable, is the same whether the competitive injury 
occurs at the seller level or at the customer level. The 
_ fact of injury is to be determined im all cases by a 
- eonsideration of all the competent and relevant evi- 
_ dence and the inferences which may be reasonably 
_ drawn therefrom. Under differing circumstances the 
proof necessary to establish injury or even to make out 
& prima facie case will differ. 


We submit that the Commission has failed to prove the 
substantiality of injurious competitive effects, actual or 
reasonably probable, at the secondary level between com- 
peting purchases. We recognize that it has been held, both 
by the Commission and the Courts, that proof of a.sub- 
stantial difference in prices, the existence of competition 
which might be affected, plus the lack of availability of 


the lower prices to the purchasers paying the higher prices, 
is sufficient to support an inference that such competition 
_ may be substantially injured by the discrimination. (Fed- 
eral Trade Commission v. Morton Salt Co., 334 U.S. 37, 47, 
50 (1948) 


The Morton Salt Case is distinguished from the present 
ease because the lack of availability of the lower prices 
to the purchasers paying the higher prices was affirmatively 
proved as a fact and because there was no defense evidence 
rebutting the inference of injury to competition. 


The present case is more like the Matters of Kraft-Pheniz 
Cheese Corporation, 25 FTC 537 (1937), and American 
Optical Company, 28 FTC 169 (1939). Each of these cases 
involved volume discounts, which are price differentials 
between competing purchasers. The price differentials 
were available to and within the purchasing ability of all 
and may be justified, in part at least, by differences in the 
seller’s costs. In these circumstances, which are almost 
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identical to the present case, the Commission held that the 
price differentials do not tend to injure competition between 
competing purchasers and do not constitute discrimina- 
tion in violation of the statute. 


Vil 
CONCLUSION 


We respectfully submit that the Commission’s Order 
to Cease and Desist should be set aside and the complaint 


Jismissed 
Respectfully submitted, 


P. Sorensen Manvracturre Co., Inc. 
a Corporation, 
Petitioner, 
By James W. Cassedy 
Attorney for Petttioner. 
James W. CassEDy 
1001 Fifteenth Street, N.W. 
Washington 5, D. C. 
Attorney for Petitioner 


Mareh_ _, 1957 
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APPENDIX 
UNITED STATES OF AMERICA 
Berore Feperan Trapz Commission 


‘Commissioners: John W. Gwynne, Chairman; Lowell B. 
Mason, Robert T. Secrest, Sigurd Anderson, William C. 
Kern. | 


- Docket No. 5913 
In the Matter of 
P. & D. Manvracrvzine Co., Inc., a corporation 


Dissenting Opinion | 
By Mason, Commissioner 
The question of competitive injury here is the same as 
in the Moog case.” 

. The evidence here is of like ilk. There is, in my opinion, 
no competitive injury, nor any reliable, probative and 
substantial evidence to support the finding of injury enun- 
ciated by the majority. 

I am against it. 
| Lowsuu B. Masoy, 
Commisstoner. 


1In the Matter of Moog Industries, Inc., Docket No. 5723. 
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UNITED STATES OF AMERICA 
Berorg FreperaL Trape Commission 


Commissioners: Edward F. Howrey, Chairman; Lowell 
B. Mason, James M. Mead, John W. Gwynne, Robert T. 
Secrest. 

Docket No. 5723 


In the Matter of 
Mooe Inpustzises, Ixc., a corporation. 


Dissenting Opinion 
By Mason, Commissioner 


This is a Section 2 (a) Clayton Act case. Three ele- 
ments must be found present to legitimatize a cease and 
desist order here. They are: 


1. Interstate commerce; 


2. Disparate discounts or rebates to competing customers 
(these two we need not consider because in the in- 
stant case both sides concede their existence); and 


3. The disparate discounts must have at least one of 
the following effects: . 


a. May substantially lessen competition; 
b. Tend to create a monopoly; 


c. Injure, destroy or prevent competition. 


As long as the billion dollar auto parts makers are 
around, we need not fear defendant Moog will destroy 
General Motors, Ford, Chrysler, et al., nor is this inde- 
pendent auto parts maker apt to create a monopoly or 
substantially lessen, destroy or prevent competition with 
these or any of the other big companies in the primary 
line of commerce. 
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This leaves but one question for us to answer. Has 
there been injury in the secondary line of commerce; that 
is, injury to those customers of Moog who as smaller 
quantity discounts than others? 


The Supreme Court has always held that an inference 
of injury can be drawn from the substantial difference 
in discounts alone, without any direct testimony of injury. 
For as the late Mr. Justice Jackson once opined: 


_ **The law of this case, in a nutshell, is that no quan- 
| tity discount is valid if the Commission chooses to 
say it is not.’’? 


Relying on this carte blanche authority granted us,” 
the prosecutor based his case on the disparate discounts 
admitted by both sides. 


At this stage in the case if the Commission chose to 
infer (and it did) that the discounts injured some of Moog’s 
customers, it could do so, and well enough., The prose- 
cution’s contention that injury to competition existed was 
based upon inferences drawn from the fact that there were 
differences in discounts and rebates. | 


This is as far as the prosecution had to go, though, of 
course, the direct and most sensible way to ascertain the 
real truth regarding injury would be to call those who 
were supposed to be injured; that is, Moog’s customers 
who received the smaller quantity discounts. 

These, the prosecution by-passed. 


However, before the trial was over, the defendant him- 
self subpenaed the missing witnesses. 


This meant traveling all over the country—Dallas, Den- 
ver, New Orleans, Memphis and New York City. Of 


27.7. C. v. Morton Satt Co., 334 U.S. 37, at page 58. 
2**The Commission is 
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course, defendant could have avoided these long journeys 
if it had been willing to admit for the sake of the record 
that it has injured its customers, but it refused to do so. 
In the ensuing safari, every witness called positively 
denied he suffered any competitive injury from the chal- 
lenged discounts or rebates *—a position they all stoutly 
maintained in spite of the badgering the proseentor gave 
them for ruining the Government’s case. 


In this day and age of phony informers, it is heartening | 
to behold American businessmen reject Government’s 


_eozening of witnesses to get them to say they were in- 


jared, when in fact they weren’t. The Government’s po- 
sition is faintly reminiscent of the personal injury lawyer 
whose advice at the scene of an accident was to “‘lie down 
and groan until the claim agent arrives.”? — 


Only in the instant case the so-called ‘‘injured competi- 
tors’’ refused to he down or groan. 


To top all of this, the Government was finally forced 
to concede that if all other jobber witnesses who received 
the lesser discounts were to be summoned to the stand, 
they, too, would deny they had been injured.‘ 


If there had been no direct evidence on the question of 
injury, inferences could fill in the empty spaces. But the 
spaces had best be empty of direct facts before an infer- 
ence is invited in. 

With many hundreds of witnesses * admittedly ready to 
back up the testimony of a dozen or more who had already 
denied the injury, and with not a soul willing to impeach 
their assertions of no injury, we find an entirely different 
aspect put upon the case. 


3 See digest of testimony in appendix. 
«+R. p. 943. 


5 The surelher ‘of, Gakenens  SpOvenia i BOE 80} Sty Wick aceesiniiay Dee Me 
Hearing Examiner’s report indicates they run into the thousands. 
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Justice requires that we give precedence to direct evi- 
dence over inferences. 


¥or inferences and facts are two different things. Their 
standing might be compared to mistresses and wives. 


Inferences are compliant things, swaying to the whim 
of those who draw them. While facts, like wives, can be 
harsh, unbending, and often block the selfish aims of those 
who must live with them; they do nevertheless carry a 
badge of legitimacy that no unsupported inference has 
ever been able to achieve. 


To prevent predelictions guiding our judgments rather - 
than cold facts, reviewing courts frown on us if our 
orders are based on inferences when direct testimony to 
the contrary bars the way. For as Mr. Justice Stephens 
says in United States v. U. S. Gypsum: 


| **A fact may not be inferred from a proven fact or | 
| facts where unimpeached and uncontradicted testi- 


| mony consistent with such proven fact or facts but 
| inconsistent with the fact sought to be inferred, is in 
the record.’’¢ 


Like a belligerent wife crashing in on an assignation 
with a hussy, the direct testimony of the alleged injured 
castomers that they in fact were not injured, broke up 
the inference of injury so necessary to the Government’s 
case. . 

In spite of this, my learned majority of the Commis- 
sion has 

Divorced Cold Solid Reason from its bed 
And taken Inferences Instead.” 


On such a pretense Government has snatehed itself a 
victory, but at what a cost. 


667 F. Supp. 397 (1946) at page 450. 
* With apologies to Omar Khayyam. 
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In my opinion, the effectiveness of cease and desist or- 
ders rests on the respect their paternity commands. 


An order born from the legitimate union of direct facts 
naturally ranks highest. In the absence of direct factual 
testimony, findings on inferences may support an order, 
but it will be countenanced with about the same degree of 
condescension a common law wife receives in polite so- 
ciety. 

But not even this low degree of acceptance will be ac- 
corded the order in the instant case, for in the face of 
direct testimony controverting the inferences of guilt, the 
Commission has drawn an order which commands neither 
the respect of the public nor, in my opinion, will it re- 
ceive the approval of reviewing courts. 


We are judged by the level at which we solve our prob- 
lems. 


To take inferences that serve our ends and reject facts 


presents an inaccurate and unhappy picture of what 
should be our most sacred institution—the judiciary. 


The Commission has won a cease and desist order. 
But I doubt if the ends are worth the means. 
For myself— 
I am against it. 
Lowey B. Mason, 


Commissioner. 
April 18, 1955. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of respondent the questions are: 

Whether, in this proceeding under Section 2 (a) of the 
amended Clayton Act, the Commission properly concluded: 
(1) that petitioner has discriminated in price; and (2) that 
such discriminations have the effects prescribed by the statute. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13530 
P. SonENSEN MANUFACTURING Co., INC., PETITIONER 


v. 
FrepERAL TRADE COMMISSION, RESPONDENT 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL TRADE 
COMMISSION 


BRIEF FOR RESPONDENT 


iL COUNTERSTATEMENT OF THE CASE 


A. History of proceedings . 

This case comes before the Court upon petition to review an 

order to cease and desist issued by the Commission at the con- 

clusion of proceedings upon a complaint charging violation of 

Section 2 (a) of the amended Clayton Act. The proceeding’ 

involves consideration of the pricing practices of a manufac- 
turer of automotive products and supplies. 

' After petitioner filed answer (Apdx. 13-15) to the Commis- 
sion complaint (Apdx. 8-13) extensive hearings were held ~ 
before a hearing examiner at the conclusion of which he en- 
tered an initial decision (Apdx. 16-18) wherein he made 
detailed findings of fact. In brief, he concluded and found 
that petitioner sold automotive products and supplies of like 

* Section 2 of the Clayton Act, 38 Stat. 730, as amended by the Robinson- 


Patman Act, 49 Stat. 1526, 15 U. 8. C. $ 18. 
(1) 
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grade and quality at differing prices to customers who com- 
peted in the resale thereof. He further concluded and found 
that these differing prices were discriminatory and in volation 
of Section:2-(2) of the amended Clayton ‘Act and accordingly 
entered 2 provisional ‘order to” cease and ‘désist: Petitioner 
appealed and the matter cane beforé the’ Commission for deci- 
sion on briefs and oral argument» Thereafter the Commis- 
sion rendered its decision (Apdx. 28-37) which denied the 
appeal and adopted the findings, conclusions and order of the 
examiner as those of the Commission: 

Petitioner, in accordance with the provisions of Section 11 
of the amended Clayton Act,? thereafter filed in this Court 
its petition to review and set asidé the Coritission’s order. 
In its petition to review and atthe prehearing conference peti- 
tioner ‘asserted numerous grounds of error. Many. of these. 
alleged errors are not arguéd in petitioner’s brief and are there- 
fore deemed abandoned. 

B: The Facts: 

The basic facts relating to thé conduct of petitioner’s busi- 
ness and the ‘business operations of the automotive parts job- 
bers who are its customers are not the subject of significant 
dispute. They are reflected in the findings of the examiner 
and may be summarized ‘as follows: 

P. Sorensen Manufacturing Co., Inc., is a New York corpora- 
tion with its factory and principal ‘offices located i in ‘Woodside, 
New York (Apdx. 13, 38). ‘At ‘sells and distributes in interstate e 
three so-called lines—an ignition line, a cable, wire ‘and nase 
sories line, and a carburetor parts and kits line™ (Apdx. 13-14, 
38; 243; CXs. 1, 6, 11). It was found (Apdx: 17) and it is 
not disputed that within each classification or line the prod- 
ucts are of like grade and quality. Petitioner maintains ten: 
warehouses located in various sections of the United” States’ 
in which it stocks its products (Apdx. 38-39; see CX 2-B). 
It distributes and sells its products from either its factory in 
Woodside, New York, or these warehouses. 


* Section 11 of the Clayton Act, 88 Stat. 784, as amended, 64 Stat. 1126,- 
15U.8.C. A. $21 
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Petitioner’s domestic sales for the year 1951 * amounted to. 
approximately $1,300,000 of which about 75% represented sales: 
in the.ignition line, the remaining 25% being about equally _ 
divided between sales in the cable and carburetor lines. (Apdx. 
43-44). These sales were made to between 500.and 600 jobber. 
customers located throughout the United States .(Apdx. 38,. 
46-47) who resold these parts to car dealers, trucking and. fleet. 
operators, garages, gasoline service stations, and in some cases. 
to other jobbers (Apdx. 244-245). 

In 1951, petitioner classified its customers. either as: (1); 
warehouse distributors; (2) authorized distributors; (3) special. 
distributors; (4) authorized jobbers; or (5) “net’’ purchasers 
(Apdx. 45-49; see CXs. 16-19). Sales to the warehouse. 
distributors-and the authorized distributors accounted for ap- 
proximately 90%. of the domestic sales volume-* and the pro- 
ceeding is directly concerned with the different prices charged. 
customers in these two categories.° 

Customers in both categories.are regular automotive parts. 
jobbers. (Apdx. 38).. They. are. both. billed initially on the. 
basis of the so-called “blue” distributors net price schedule 
(Apdx. 40-42, 243). However, the net price actually paid by. 
each jobber.varies according to the discount allowed by Soren- 
sen from the distributor net price schedule. The amount-of. 
discount depends in the first instance on whether the. jobber. 
is-classified by Sorensen as a warehouse distributor or as.an 
authorized distributor. (CXs.16-17): The warehouse distrib-. 
utor receives a discount of 20% from the face of the invoice. 
on factory shipments-and 10%. on-warehouse shipments (CX. 
17). The authorized distributor receives a discount of 10%- 
from the face-of the invoice on. factory shipments and 10%. 
on: warehouse. shipments. The authorized distributor may. 


*1951 was selected as.the-sample or. test year. The domestic sales repre- 
sented approximately 75-80% of petitioner’s total volume (Apdx- 45}- 

“Of petitioner’s total domestic sales volume the 50 warehouse distributors 
purchased 25-30%. and the. 450.or so authorized. distributors. purhcased ; 
60% (Apdx. 46-47). 

* Purchasers in the other. three. categories. purchased at less. favorable 
prices but the hearing examiner concluded .that the record did not contain: 
sufficient evidence. respecting the sales. made to these three. classifications 
upon which any conclusion. regarding violation of Section 2.(a) arising from: 
such transactions could be made (Apdx.. 18-20). 
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also receive an additional year-end rebate of 3% or 5% on 


factory shipments provided the total annual purchases made _ 


meet Sorensen’s prescribed volume requirements (CX 16).° 


Each jobber, however classified, was accorded terms of 2%, 


10th prox. on all purchases. On all single shipments from the 
factory weighing 100 pounds or more Sorensen paid the freight. 
All jobbers had the option of ordering and procuring the Soren- 
sen products which they purchased from either the factory 
or the warehouse (Apdx. 39, 242; CXs. 16-17), and it was 
found (Apdx. 24, 35) that psievally cee were concen- 
trated at the factory (see CX 45).. 

A number of tabulations were received in evidence as Com- 
mission Exhibits 22 A-C, 23 and 45. The tabulations were 
taken from the books and records of Sorensen. They show 
for selected cities the differences in net buying prices which 
arise from the application of the different discounts and re- 
bates of the Sorensen pricing schedule. The examiner set 
forth im his decision (Apdx. 22-23) excerpts from these tabu- 
lations and pointed particularly to the fact that in many in- 
stances the so-called authorized distributors purchased in 
greater volume than the so-called warehouse distributors, and 
he found that examination of the tabulations showed no gen- 
eral controlling principle in Sorensen’s classification of cus- 
tomers (Apdx. 24). 

The examiner demonstrated the lack of principle in classi- 
fication of customers by reference to the contracts under which 
they operated (CXs. 16, 17) and the amount of purchases they 
actually made (Apdx. 22-25). This conclusion is also required 
by the testimony of the several witnesses from the trading 
areas of San Antonio, Dallas and Houston. The witnesses 
represented both authorized distributors and warehouse dis- 
tributors. The record shows that regardless of the label at- 


*“(a) If the net amount paid for all products covered by this agreement 
totais $3,000 to $5,900 during the contract year, the manufacturer will 
extend a rebate of 3%. 

“(b) If the net amount paid for all products covered by this agreement 
totals $6,000 or over, the manufacturer will extend a rebate of 5%. 


“{e) Rebates will be made only on shipments made directly from the: 
factory, Woodside, N. Y., although both factory and warehouse shipments 


will count towards the total volume required.” 
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tached to them by Sorensen they were automotive parts job- 
bers; 7 that they resold the products they purchased to garages, 
repair shops, fleet owners and similar retail outlets* and that 
in doing so they competed with the other jobbers in their trad- 
ing area.® It alsoappeared that these jobbers made some over- 
the-counter sales and some resold to other jobbers. Reselling 
to other jobbers was done by the warehouse distributors as well 
as the authorized distributors (Apdx. 120-121, 145, 161, 165, 
183, 210, 215). It also appeared that in several instances the 


* For example, in the Dallas trading area: Leach (warehouse distributor), 
“wholesale automotive parts and equipment” (Apdx. 119) ; McMillan (ware- 
house distributor), “I am in the wholesale automotive parts business” 
(Apdx. 132) ; Lenamond (authorized distributor), “auto supply parts * * * 
both wholesale and retail” (Apdx. 137); Driss (authorized distributor), 
wholegaler of automotive parts (Apdx. 144). 

To the same effect see Apdx. 159, 172, 182, 192, 201, 206, 210, 215, 226. 

Petitioner’s president testified “They are all in the jobbing business, 
in one way or another.” (Apdx. 38.) “I am speaking of jobbers and dis- 
tributors as an interchangeable term” (Apdx. 41). 

*For example in the Dallas trading area Leach (warehouse distributor), 
“service stations and garages” and several jobbers (Apdx. 121) ; McMillan 
(warehouse distributor), did not sell other jobbers bat “sold parts to com- 
panies * * * like filling stations, garages, service stations, trucking com- 
panies” (Apdx. 186); Driss (authorized distributor), “mainly to smaller 
jobbers” some sales to garages and service stations (Apdx. 145) ; Warner 
(authorized distributor), “filling stations and garages, fleet operators” 
(Apdx. 152). 

For testimony to the same effect with respect to the San Antonio and 
Houston trade areas see Apdx. 161, 165, 172, 183, 192, 199-200, 261, 207, 210, 
215, 219-220, 227, 239. 

*For example, jobbers located in the three Texas trading areas testified 
with respect to their competition: 

In Dallas: Leach (warehouse distributor), that there was severe com- 
petition between the jobbers in his trade territory (Apdx. 122) ; McMillan 
(warehouse distributor), was sure he “did compete with ali of the parts 
companies in town” (Apdx. 136). 

In San Antonio: Bowen (warehouse distributor), found the automotive 
resale business a competitive business (Apdx. 163) ; Chapman (authorized 
distributor) found competition in the resale of automotive parts to be quite 
substantial and identified Bowen as one of the competitors (Apdx. 167) ; 
Simpson (warehouse distributor) that he competed with other people en- 
gaged in the same business (Apdx. 190); Stille (authorized distributor), 
all auto supply houses sell to wagon jobbers as well as other jobbers 
(Apdx. 195). 

In Houston: Allhaus (authorized distributor), competitive with Milam 
Auto Supply (warehouse distributor) and Texas Auto Parts (warehouse 
distributor) (Apdx. 228-229) and also competes with a wholesaler he sells 
in reselling to filling stations and garages (Apdx. 230). 
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warehouse distributor did not actually resell any part of their 
purchases to other jobbers (Apdx. 136, 201, 207). 

It was found (Apdx. 25) that the economic effect of the price 
differences resulting from petitioner's pricing, discount and 
rebate practices has been and is to injure, destroy, prevent, and 
thus substantially to lessen competition. This finding de- 
pended on evidence which showed that competition in the 
jobbing of automotive parts is very keen (Apdx. 122, 136, 163, 
167, 190); that the jobbers in this field regularly carry any- 
where from 20 to 120 different lines of products (Apdx. 120, 
133, 137-138, 152, 164, 172, 182, 192, 202, 206, 210, 218, 231) ; 
that each line is composed of numerous items and the net on 
jobbing operations necessarily depends on the accumulation 
of small margins on the numerous items handled (Apdx. 163, 
196). Net profit margins are small (Apdx. 122, 169, 206, 
212), and the jobbers testified that the cost of acquisition of 
the products which they resold to their customers was an 
important factor in their business operation (Apdx. 134, 162- 
163, 167). Whenever possible they took advantage of the 2% 
cash discount and the freight allowance offered by petitioner, 
the necessity for so doing being directly related to profits 
(Apdx. 122, 134, 138-139, 154-155, 167, 179, 184, 193, 208, 204, 
208-209, 212, 216, 227, 241), to their ability to compete (Apdx. 
167, 209) and to their ability to meet the costs of operating 
their businesses (Apdx. 212, 216). . 

It further appears that, notwithstanding the fact that peti- 
tioner suggested the prices at which its products were to be 
resold, there was a certain amount of price competition in the 
resale in the various trading areas (Apdx. 167, 168-174, 187, 
209, 233-234). It was, of course, obvious that the favored 
purchaser was in the best position to profit from a competitive 

* For example, the jobbers testified as follows: Leach (warehouse dis- 
tributor), “two percent difference well it’s the difference of making a 
profit at the end of the year and not making a profit at the end of the 
year” (Apdx. 122); Lenamond (authorized distributor), two percent is 
a “very” substantial item in the profit margin (Apdx. 138-139) ; Chapman 
{authorized distributor), “about four percent, approximately” of sales 
(Apdx. 169) ; Reininger (warehouse distributor) “somewhere in the neigh- 
borhood of four” (Apdx. 206) ; Allhaus (authorized distributor), two per- 
a ee ene 
(Apdx. . 
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market wherein he could lower his price more than the non- 
favored purchaser.” 

On the basis of the foregoing evidence the Commission con- 
cluded that if such small differences in the cost of acquisition 
were so important to petitioner’s wholesale customers and that 
even two percent could have such a marked effect upon profits, 
ability to compete and to meet costs, differentials ranging as 
high as 10% of the distributor’s price and cost of acquisition 
could be disastrous. Petitioner neither offered to show nor 
claimed in the proceedings before the Commission that the 
discriminations arising from its pricing system could be cost 
justified or were made to meet an equally low price of a com- 
petitor (Apdx. 26, 33). The Commission concluded that the 
differentials in price arising from petitioner’s pricing system 
were substantial and had the prescribed effect on competition 
and that the pricing system was in violation of Section 2 (a) 
of the amended Clayton Act. 


IL STATUTE INVOLVED 


Subsection (a) ofSection 2 of the Clayton Act, 38 Stat. 730, 

as amended by the Robinson-Patman Act (Act of October 15, 

1914, as amended by the Act of June 19, 1936), 49 Stat. 1526; 
is USC Pitty § 13An pertinent part provides: 


That it shall4e unlawful for any person engaged in 
commerce, in the course of such commerce, either di- 
rectly or indirectly, to discriminate in price between 
different purchasers of commodities of like grade and 
quality, where either or any of the purchases involved 
in such discrimination are in commerce, where such 
commodities are sold for use, consumption, or resale 
within the United States or any Territory thereof or 
the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States, 
and where the effect of such discrimination may be sub- 
stantially to lessen competition or tend to create a mo- 


“For example in the San Antonio trading area McCord, warehouse dis- 
tributor, resold to other jobbers at 10% off the Sorensen distributor. price 
sheet (Apdx. 174). Chapman, authorized distributor, resold to other 
jobbers at the prices on the Sorensen distributor price sheet (Apdx. 168). 








nopoly in any line of commerce, or to injure, destroy, 
or prevent competition with any person who either 
grants or knowingly receives the benefit of such dis- 
crimination, or with customers of either of them: * * * 


Il. SUMMARY OF ARGUMENT 


A. The Commission properly concluded that petitioner had 
discriminated in price when the evidence showed that petitioner 
had charged different prices to competing customers on sales 
of goods of like grade and quality. | 

The Supreme Court has repeatedly held that in a case in- 
volving competitive injury between a seller’s customers dis- 
crimination is established by showing that the seller has charged 
one purchaser a higher price for like goods than he has charged 
one or more of the purchaser’s competitors. Federal Trade 
Cammassion v. Morton Salt Co., 334 U.S. 37, 45 & n. 13 (1948) ; 
Federal Trade Commission v. Ruberoid Co., 343 U. S. 470 
473-474 (1952) ; cf. Federal Trade Commission v. A. E. Staley 
Mfg. Co., 324 U.S. 746, 757 (1945). 

B. The Commission properly concluded that petitioner’s 
discriminations had the prescribed statutory effect when the 
record showed that competition between jobbers receiving the 
different prices was keen; that the cost of acquisition of goods 
was an important item in the business health of the jobbers; 
that small increases in cost had a marked effect upon profits 
and general business health. Moog Industries, Inc., v. Fed- 
eral Trade Commission, 238 F. 2d 48 (C. A. 8, 1956) ; Whztaker 
Cable Corporation v. Federal Trade Commission, 239 F. 2d 
253 (C. A. 7, 1956) ; E. Edelmann & Co. v. Federal Trade Com- 
mission, 239 F. 2d 152 (C. A. 7, 1956) ; C. E. Niehoff v. Federal 
Trade Commission, C. A. 7, January 9, 1957. The conclusion 
was also supported by a showing that there was price compe- 
tition in the resale of petitioner’s products so that discrimina- 
tions would directly and immediately effect ability to compete. 


IV. ARGUMENT 
It is clear from the language of the amended Clayton Act ” 
and the decisions which have construed it,” that the elements 


* Section 2 of the Clayton Act, 38 Stat. 730, as amended by the Robinson- 
Patman Act, 49 Stat. 1526; 15 U. S. C. $13. 
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which must be proved to sustain a charge of illegal price dis- 
erimination under Section 2 (a) are: 


1. A discrimination in price between different pur- 
chasers; 

2. On commodities of like grade and quality; 

3. Where either or any of the purchases involved are 
in commerce; 

4. Where such commodities are sold for use, consump- 
tion or resale within the United States; and 

5. Where the effect of such discrimination may be 
that proscribed by the statute. 


Petitioner concedes that it has been selling its automotive 
products of like grade and quality in interstate commerce at 
different net prices to purchasers who are in fact competing in 
the resale of those products. In fact, petitioner concedes (pet. 
Br. pp. 11, 19) that the Commission established a prima facie 
case of violation of Section 2 (a) but petitioner claims that the 
inferences which supported the prima facie case were rebutted 
by the evidence it introduced ** which established: (1) that 
the different prices were not discriminatory; and (2) that 
there was no reasonable probability of injury arising from such 
different prices. 

Petitioner’s argument is perplexing in view of the record and 
the decided cases. Without any particular reference to the 
facts petitioner argues that it cannot be held to have discrimi- 
nated in price because the favored prices were “available” to 
all, and then further argues that there could be no finding of 


competitive injury since the discriminations were not sub- 


% See, Corn Products Refining Co. v. Federal Trade Commission, 324 U. S. 
726 (1945) ; Federal Trade Commission v. A. E. Staley Mfg. Co., 324 U. S. 
746 (1945) ; Bruce’s Juices, Inc. v. American Can Co., 330 U S. 743 (1945) ; 
Federal Trade Commission v. Cement Institute, 333 U. S. 683 (1948) ; Fed- 
eral Trade Commission v. Morton Salt Co., 334 U. S. 37 (1948); Federal 
Trade Commission v. Ruberoid Co., 343 U. S. 470 (1952) ; Moore v. Mead’s 
Fine Bread Co., 348 U. S. 115 (1954) ; National Lead Co. v. Federal Trade 
Commission, 227 F. 2d 825 (C. A. 7, 1955) ; Moog Industries, Inc. v. Federal 
Trade Commission, 238 F. 2d 43 (C. A. 8, 1956) ; Whitaker Cable Corporation 
vy. Federal Trade Commission, 239 F. 2d 253 (C. A. 7, 1956) ; B. Edelmann € 
Co. v. Federal Trade Commission, 239 F. 2a 152 (C. A. 7, 1956). 

* The only evidence introduced by petitioner was the testimony of its sales 
manager (Apdx. 242-270). 
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stantial, were functionally justified, were available to and 
within the purchasing range of all and amounted to nothing 
| more than harmless differentiations. 

The arguments on just what constitutes “discrimination” 
and on the requirements as to evidence of injury overlap and 
in our view present a hodgepodge of conflicting concepts having 
little or no relation to the record and completely at variance 
with the judicial interpretations of Section 2 (a). 


A. Petitioner has discriminated in price 


As previously noted petitioner’s argument makes little ref- 
erence to either the facts or the law. On the whole the argu- 
ment provides nothing but a cover for lack of discussion of 
the facts. It is undisputed that when petitioner’s customers 
purchased its products at the several warehouses they all ob- 
tained a 10% discount. On purchases at the factory the ware- 
house distributors obtained an additional 10% discount and 
the authorized distributor, depending on the annual volume 
of purchases made, might obtain an additional discount of 3% 
or 5%. The record shows, and it is not disputed, that both 
types of customers invariably purchased from the factory 
(Apdx. 24). Basically, therefore, the system provided four 
different prices: distributor’s net price less 20%, less 10% and 
5%, less 10% and 3% and less 10%. 

It is not disputed that the purchasers buying at the different 
net prices whether labeled as warehouse distributors or author- 
ized distributors were actually in competition with one another 
(see, notes 7 and 9, supra; Pet. Br. p.5). Petitioner’s whole 
discussion is on “availability” as an element of discrimination, 
but it is not some supposed “availability” but competition that 
is the real key to discrimination* 

The statute contains a general prohibition making it unlaw- 
ful “for any person * * * to discriminate in price between 
different purchasers of commodities of like grade and quality.” 


* Petitioner suggests that the warehouse distributor contract was freely 
available to the authorized distributor. While we do not think the point 
is of any particular moment, the fact is that many authorized distribu 
did not know about the warehouse distributor deal. See, Apdx. 148, 167, 
206, 228, 282-283. 
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Although “discriminate” has several connotations, running 
from different treatment to adverse and unjust distinction,” 
in this Act it encompasses the idea of a competitive relation- 
ship between the parties. The Supreme Court has repeatedly 
held that price differences in sales among competing customers 
amounts to price discrimination. In Federal Trade Commis- 
sion v. Morton Salt Co., the Court said: 


* * * We think that the language of the Act, and 
the legislative history just cited, show that Congress 
meant by using the words “discriminations in price” in 
§ 2 that in a case involving competitive injury between 
a seller’s customers the Commission need only prove 
that a seller had charged one purchaser a higher price 
for like goods than he had charged one or more of the 
purchaser’s competitors. [334 U. S. 37, 45 & n. 13 
(1948).] 


And this has been the consistent interpretation of the Supreme 
Court. See, Federal Trade Commission v. Ruberoid Co., 343 
U. S. 470, 474-474 (1952); cf. Federal Trade Commission v. 
A. E. Staley Mfg. Co., 324 U.S. 746, 757 (1945).2* This inter- 
pretation is entirely in accord with the Congressional intent. 
Mr. Utterback, Chairman of the House Subcommittee which 
considered the bill, and Chairman of the Conference Managers 


%° Webster’s International Dictionary (2d Ed.) : 

Discriminate—“To make a difference in treatment or favor.” 

Discrimination—“A distinction, as in treatment; especially an unfair or 
injurious distinction.” 

Funk and Wagnall’s New Standard Dictionary (1987) : 

“To make a distinction ; deal unequally.” 

Murray’s New.Oxford English Dictionary (1897) : 

“To make an adverse distinction with regard to; to distinguish unfavor- 
ably from others.” . 

% Petitioner relies upon the Commission’s opinions in the Matters of 
Kraft-Pheniz Cheese Corporation, 25 F. T. C. 5387 (1987), and American 
Optical Company, 28 F. T. C. 169 (1989) as authority for its so-called 
“availability” arguments. These opinions did not consider the question of 
what “discrimination” consists of but instead entailed consideration of 

ing from particular single order discounts allowed 







unts to be insignificant in the markets involved. 
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for the House, stated, in explaining the conference bill (80 
Cong. Rec. 9416): 


In its meaning as simple English, a discrimination is 
more than a mere difference. Underlying the meaning 
of the word is the idea that some relationship exists be- 
tween the parties to the discrimination which entitles 
them to equal treatment, whereby the difference granted 
to one casts some burden or disadvantage upon the other. 
If the two are competing in the resale of the goods con- 
cerned, that relationship exists. * * * But where no 
such relationship exists, where the goods are sold in dif- 
ferent markets and the conditions affecting those mar- 
kets set different price levels for them, the sale to 
different customers at those different prices would not 
constitute a discrimination within the meaning of this 
bill* 

Petitioner would have the Court jettison these authorities 
‘without anywhere explaining wherein they are in error. We 
believe, however, that it is clear that petitioner’s differentials 
as between competing purchasers are discriminations made un- 
lawful by the statute if they have the prescribed effect on 
competition. 


- B. Petitioner’s discriminations have had the prescribed 
statutory effect 


The examiner found (Apdx. 25) that, “The economic effect 
of the price differences resulting from [petitioner’s] pricing, 
discount and rebate practices has been and is to injure, destroy, 
prevent, and thus substantially to lessen competition.” This 
finding was basic to the conclusion of violation of Section 2 (a). 
‘The Commission reviewed the finding, adopted it, and ex- 
haustively commented on it (Apdx. 32-37). Petitioner claims 
that the finding is not warranted.” The argument advanced 


™* See also, 80 Cong. Rec. 8229, 8230, 88382-82383. 

* The Supreme Court has repeatedly held that “Section 2 (a) of the Act 
Goes, not require a finding that the discriminations have in fact had an 
adverse effect on competition.” [Italics supplied.] Corn Products Refining 
Co. ¥. Federal Trade Commission, 324 U. 8. 726, 738, 742; Morton Salt case, 
334 U. S. at 46; Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 
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against it includes many diverse elements. Petitioner says. 
at some places that the different prices responded to functions, 

then it argues that the different prices were available to and- 
within the purchasing range of all and finally it says that in 

any event the differences were not substantial and amounted 

to nothing but harmless differentiation. When everything is 

completely muddled it throws m a new claim of cost 

justification. 

As to the argument of harmless differentiation it is apparent 
that the Commission found to the contrary (Apdx. 32-37). 
Petitioner nowhere explains why the Commission was wrong. 
It depends entirely on its bare assertion. The size of the 
differentials ranging from about 3% to 10% are not in them- 
selves insignificant but we recognize that the mere existence 
of the differential is not conclusive, it must be considered in 
relation to the market and the competitive situation in which 
it is operative. That is exactly what the Commission did. 

‘ The record before the Commission and on which it based its 
findings, showed that jobbers located in the same trading area 
competed with one another and that such competition was 
keen; that the cost of acquisition of the goods they resold was 
very important to them; that a small increase in that cost had 
a marked effect upon their profits, their ability to compete, and : 
their general business health. In addition it showed that price 
cutting was not unusual and accordingly the competitive posi- 
tion of the favored jobbers was enhanced by such a discrimina- 
tory pricing system. In cases involving similar factual situa- 
tions in this same field the Courts of Appeals for the Seventh 
and Eighth Circuits have held such facts sufficient to support 
the Commission’s conclusion that the discriminations had the 
effect upon competition prescribed by the statute. See, Moog 
Industries, Inc. v. Federal Trade Commigsion, 238 F. 2d 43 


$46, 356-8357 (1922). “The statute is designed to reach such discrimination 
‘in their incipiency,’ before the harm to competition is effected. It is enough 
that they ‘may’ have the prescribed effect.” Corn Products case, 324 U. 8. 
at 738. 

For cases in which the authorities were reviewed see particularly: Na- 
tional Lead Co. v. Federal Trade Commission, 227 F. 2d 825, 835 (C. A. 7%, 
1955) ; and, Moog Industries, Ino. v. Federal Trade Commission, 238 F. 2d 48 
(C. A. 8, 1986). 
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(C_A. 8, 1956); WhitakerCable Corporation.y. Federal Trade... 
Commission, 239 F. 24.253 .(C_A.-7, 1956); E. Edelmann &.Co.. 
vs Federal: Trade Commission, 239-F,:2d.152 (C. A_7, 1956); . 
and C. E. Niehoff &Co. v.. Federal Trade Commission, C..A:7,, 
January 9, 1957. . 

Petitioner’s. distributor.customers ;resold-Sorenson _products. 
in trade areas which.included the -city of: thein location:and the . 

communities within a radius of 25 to.75.miles: 

(Apdx...145, 159, 207).. They, sold.te-the-same-type of -ac- 
counts™ and competition. in -the resale of these-products, was. 
very. keen.. (Apdx- 122, 136, 168, 167,.190)... These. -jobbersx 
handle from.20-te 100 different lines of products,-each line.con-- 
sisting: of many -individual perts.. The.margin.on individuak. 
items :is-small and-it is the-aggregate-.of.these.small: margins. 
which.make up a:jobber’s-overall profit... Net profit on: operas, 
tiens-is small™ Many :of-the.jobber-witnesses testified that. 
the price-paid for the.products.they -resold was an. important : 
faetor- (Apdx: 134, 162-163,,167, 209), and whenever .possible 
they attempted to purchase-at the lowest possible.cost by tak-~ 
ing advantage -of cash diseounts.and freight allowances... They.- 


testified.that failure.to take-advantage of these reductions in: 
cost, would have amarked: effect upon. their profits and-their., 
ability. to compete (Apdx. 122, 167, 184, 193, 209, 216)” 


“Pe 

questioned concerning the relative. 
importance.of the-2% ‘cash-discount.as-it related to.the con-: 
duct: of their:business.. They,-invariably considered. this 2%. 
enema fo:be-exinemnely important to. them.. They: testified. 


"laliaseaaiarih deal 

* See note 10 supra: 

*AP -this seems rather :obvions.- srliiaieiciia in- Brece’s Jdices,:. 
Ine. v. Americon Can Compoeny; 87 F> Sapp. 985-.(D.°C. Flav. 1949) said: 


@ifference of that kind that doesn’t hurt?” Also I°am impressed’ by_ his 
further statement: ‘A fellow who has got.to pay more has got less left— 
lees in profit, leas to carry onthe business.’ ” 

The Court noticed further that, “Argument to the the. contrary is but. to. 
aay that a lower price is not beneficial” [87 F. Supp. at 990}. 
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that 2%' was the difference: between-making.a profit and. em 
making a profit at the end of the year (Apdx. 122, 227); that 

as much as 2% would amount.to quite a bit of net profit finde, 
167) ; that it was necessary in ‘their profit structure (Apdx. 193, 
203, 208-209) : and. that it was essential ‘to their operations 
(Apdx. 212, 216).# | | 

The commission was forced to conclude that with competi- 
tion keen, net profit low, a difference of 2% a matter of vital 
importance, the. discounts. to. customers ranging up to 10% 
could ‘well mean the difference between commercial life and 
death.* 

Sorensen’s products aré but one of the lines carried by these 
jobbers and if discounts such as-those provided. by Sorensen 
were extended to a sufficient number of items handled the com- 
bined effect could be disastrous. In considering-the reasonable 
probability of injury; the Commission must take into account * 
that ‘while an ‘individual item may not determine ‘whether’ a~ 
company prospers, stagnates or fails, it nevertheless representé” 
a’ factor in business such’asthe jobbing trade that‘the Com~- 


mission ‘cannot ignore; forthe Supreme Court pointed out “ix 


* The House Committee Report (H. Rep. No. 2287, 74th Cong.; 2a Sess.) ° 
shows thatCongress’ assumed that -price discriminations ‘would -generally 
involve an element of loss, and that these might appear in a reduction of 
profits. The Report (p. 8) stated in this connection : 

“Discriminations’ in’ excess of ‘sound economic differences between ‘the: 
customers concerned, inthe treatment accorded them; involve generally-an~ 
eFenient’of loss: whether only of the necessary minimum of profits or of 
actual costs, that must be recouped from.the business of customers not 
gtanted them.” 

Sée\to the same efféct the statément of Senator Logan, explaining ‘the’ 
proposed legislation'to Congress, 80°Cong.-Rec. 3113: 

“The Commission examiner noticed that: “Additional ‘services to cus- 
tomers, use of additional ‘salesmen’ to call on ‘customers, enlarged ‘or’ im- 
proved ‘facilities, all: made possible by larger profits, may enable favored: 
distributors to stay in business and: prosper, at the expense of less-favored+ 

competitors. Net cost:of- merchandise purchased for resale is a-major 
factor in determining margin of profit, and any preferential discount that’ 
cah‘be obtained by any one‘of {petitioner’s} wholesale customer contributes 

materially to his‘ability to compete ‘andto succeed in the ‘resale of’ [peti- 
tioner’s] products. This‘ statement, supported by substantial, reliable, pro-: 
bative evidence in this proceeding, seems to be so simple and reasonable 
as to be axiomatic; and remains true-even though ‘the lower cost‘ of aequi-= 
sition may not be reflected in lower resale prices (Apdx. 25-26).” 
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Federal Trade Commission v. Morton Salt Co., 334 U. S. 37, 
49 (1948): 


There are many articles in a grocery store that, con- 


sidered separately, are comparatively small parts of a 
merchant’s stock. Congress intended to protect the 
merchant from competitive injury attributable to dis- 
criminatory prices on any or all goods sold in interstate 
commerce, whether the particular goods constituted a 
major or minor portion of his stock. Since a grocery 
store consists of many comparatively small articles, there 
is no possible way to effectively protect a grocer from 
discriminatory prices except by applying the prohibi- 
tions of the Act to each individual article in the store. 

The importance of these differentials to general business 
health is only one factor portrayed by the record. It is equally 
obvious that the larger margin allowed favored customers a 
decided competitive advantage in the market place. Chap- 
man, for example, recognized that he had to obtain the best 
price: “In order to sell at the same price competition does, and 
make a profit” (Apdx. 167). Landa testified that cost of ac- 
quisition was important “Because of competitive conditions, to 
be able to resell it and make a profit” (Apdx. 209). Although 
petitioner suggested resale prices there was no compulsion that 
accounts actually follow these prices (Apdx. 266) and there 
was evidence of price competition between the various ac- 
counts. Simpson noticed this. He pointed out that, “* * * 
if you know the customer is buying that part somewhere else 
for possibly a little lower price, you will meet that price to try 
to keep his business” (Apdx. 187-188). And there is other 
testimony that shows that price competition on resale did exist 
(Apdx. 167, 168, 174, 209, 233-234) and it is of course obvious 
that the favored jobber had an advantage that could not be 
denied (Compare Apdx. 168 with Apdx. 174). 

Upon consideration of all the facts of record we submit that 
the Commission correctly concluded that the effect of peti- 
tioner’s discriminatory prices “may be substantially to lessen 
competition * * * or to injure, destroy, or prevent compe- 
tition.” 


Mg 
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Interlarded throughout the whole argument is the claim 
that these different prices responded in part at least to dif- 
ferent functions (Pet. Br. pp. 25, 27). The examiner found 
(Apdx. 24), however, that “The tabulation shows no general 
controlling principle in [petitioner’s] classification of custo- 
mers.” Petitioner does not explain wherein that finding is 
inerror. It simply ignores the finding. It will be time enough 
to argue about function and classification when it actually ex- 
ists. In this case it is apparent that there was no rhyme or 
reason to petitioner’s pricing practices. Some warehouse dis- 
tributors who obtained the favored prices purchased far less 
than authorized distributors paying higher prices.* It is con- 
ceded that both warehouse distributors and authorized distrib- 
utors competed with each other in selling Sorensen products 
to the same accounts i. e., the garages, fleet owners, and repair 
shops and similar retail outlets. In addition some warehouse 
distributors resold a part of their purchases to other jobbers 
(Apdx. 120-121, 161, 183, 219) and this gives rise to the func- 
tion argument. But some warehouse distributors did not re- 
sell to other jobbers (Appdx. 136, 201, 207) and, at the same 
time, some authorized distributors did (Apdx. 145, 192, 210). 
Petitioner can only make an argument about functions by ig- 
noring the facts. The Supreme Court has already decided that 
a seller cannot use ambiguous labels “to cloak discriminatory 
discounts to favored customers.” Federal Trade Commission 
v. Ruberoid Co., 343 U. S. 470 (1952)." Here the different 


*In Dallas, McMillan Auto Parts, warehouse distributor, purchased 
$1,595.91 worth of Sorensen products in 1951. National Auto Parts, au- 
thorized distributor, purchased $3,510.25 worth of Sorensen products in 
the same year. In Houston the second largest warehouse distributor pur- 
chased less than did four authorized distributors. In San Antonio one 
authorized distributor (Chapman Auto Parts) purchased $8,144.65 worth 
of Sorensen products in 1951 while Motor Mach. & Parts Co., warehouse 
distributor purchased in a volume of $3,108.80. 

* The Court said: “But there was ample evidence that Ruberoid’s classifi- 
cation of its customers did not follow real functional differences. Thua 
some purchasers which Ruberoid designated as ‘wholesalers’ and to which 
Ruberoid allowed extra discounts in fact competed with other purchasers 
as applicators. And the Commission found that some purchasers operated 
as both wholesalers and applicators. So finding, the Commission disre- 
garded these ambiguous labels, which might be used to cloak discriminatory 
discounts to favored customers, and stated its order in terms of ‘pur- 
chasers who in fact compete.’” [343 U. S. at 475.) 
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customers. actually: competed -with one another ‘in-‘the resale 
-of petitioner’s products.” ‘Thisisthe test. 
+Petitioner’s other argument.on injury-involves the idea that 
—ginee'the prices were “available” to all.they could not-be deemed 
“to entail injury to-eompetition. » In ‘the first place,-of. course, 
- they-were available to all only on petitioner’s terms. . Secondly, 
-‘they-were available to all only-in the-sense that they -were.not 
—geeret and we eoncede this only. arguendo because ‘the existence 
~of. the -warehouse ‘distributor contract was-not- known +to-all 
~-jebbers {Apdx. 148, 167,;-206, 228, 232-233). : In any-~-event, 
“this argument on availability has already. been disposed. of- by 
~‘the Supreme Court when.in:‘the Morton Salt caseit said: 
| Respondent’s basic contention, which it argues this 
‘ease hinges upon, is that its “standard quantity dis- 
counts, available to all on equal terms, as contrasted, for 


_of the Robinson-Patman Act.” “Theoretically, ‘these 
“discounts are equally. available to all, but functionally 
_ they are not. * * * Furthermore, the record shows that, 
while certain purchasers were enjoying one or more, of 
respondent’s standard quantity discounts, .some of their 
competitors made purchases in such small quantities 
that they could not qualify for any of Fesponident's dis- dis- 
counts, even those. based on. ¢arload shipments. “The 
- legislative history of the Robinson-Patman Act makes 
; it abundantly elear that Congress.considered it. te:be an 
iter al ple Liane rial aia oan La 
-yantage. over a small buyer,solely because, of oft the large 
, buyer’s : quantity: purchasing, ability. "The Robinson 
Patman Act was passed to deprive a large buyer of-such 
| advantages except to the extent that a lower price could 
| _..pe. justified. by reason_of a, seller’s diminished costs due 
| te quantity manufacture; delivery:.or sale, or by. reason 
of the seller’s good faith effort to meet a competitar’s 
_equally low price. , [334.U..S, 37.at pp. 42-43.} * 
. % See note 9 supra. 


™ See also Moog Industries v. Federal ‘Trede, Commission, 289. B29, 48 
(C. A. 8, 1956). 
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In the course of its argument on injury petitioner claims 
that these differentials are in part justified by differences in 
cost. We are constrained to believe that. the argument is put 
in simply to confuse. Petitioner did not claim cost justifica- 
tion before the Commission,” and there is no basis in the record 
for a claim of cost justification. The argument as we under- 
stand it is that petitioner makes some savings on purchases 
made at the factory as compared with purchases made at the 
warehouses and therefore it can pass on some of these savings. 
Assuming that this is so it is immaterial in this instance for m 
this case the discriminations come into being on factory pur- 
chases with an extra 10% for some customers, an extra 5% for 
others and an extra 3% for others all limited to factory pur- 
chases. We fail to see how in these circumstances there could 
be any claim of cost justification and submit that petitioner is 
simply seeking to confuse. 

We respectfully submit petitioner’s whole argument on in- 
jury is without any basis in fact or law. 


Vv. CONCLUSION 


The Commission submits that its decision and order were 
based on substantial evidence and were in all respects proper, 
and the Commission therefore prays that the Court enter its 
decree affirming the order. 


Attorneys, 
Attorneys for Federal Trade Commission. 


*The Commission observed (Apdx. 83): “Sfe claim is made that the 
differences can be cost justified or that they were due to lawful attempts to 
meet competition.” 

The hearing examiner found (Apdx. 28) : “No cost justification for price 
or discount and rebate differentials was offered in this proceeding.” 
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